UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MICHAEL PARKER et al.,

Pantiffs,
Civil Action No.: 98-2453 (RMU)
V.
THE GRAND HYATT HOTEL et al., : Document No.:
Defendants.

Granting in Part and Denying in Part the PlaintiffS Motion to Amend Partial Summary
Judgment; Granting in Part and Denying in Part Defendant Hyatt’sMotion for Clarification

. INTRODUCTION

Haintiffs Michael Parker and Y vette Robinson Parker (“the plaintiffs’ or the “Parkers’),
common-law husband and wife, filed the instant action againgt The Hyait Corporation, Square 345
Limited Partnership, Centerock Limited Partnership, Washrock Redty Associates, and Mr. Russdll
Ricadde (collectively, “Hyatt” or “defendant Hyatt”), as wel as the Digtrict of Columbia and Metropolitan
Police Department Officers Darnell Houston and Hector Lugo (“D.C.” or “defendant D.C.”). The
plantiffs assarted damsfor negligent supervison, intentiond infliction of emotiona didiress, conversion,
excessve force, fdse arrest and imprisonment, malicious prosecution, conspiracy, negligent infliction of
emotiona distress and violation of 42 U.S.C. § 1981. The Hyatt and D.C. defendants moved for
summary judgment.

In aMemorandum Opinion issued September 18, 2000 (“Mem. Op.”), the court: (8) granted the
defendants motions for summary judgment on the counts of negligent supervision, conspiracy and
violation of 42 U.S.C. § 1981; (b) denied the defendants motions for summary judgment on the counts
of conversion, excessve force, false arrest and imprisonment, and malicious prosecution; and (C) granted
the defendants motions for summary judgment on the counts of intentiond infliction of emotiond distress
and negligent infliction of emotiona distress with respect to Ms. Parker only. Mr. Parker’s emotiond-



digress clams survived summary judgment.

The ingant matter comes before the court on the plaintiffs motion to amend partia summary
judgment. Specifically, the plaintiffs seek to have the court’s September 18 Order amended so asto limit
the dismissal of Mrs. Parker’s emotiond-distress clams to defendant D.C. only. See Pl.’s Moat. to
Amend Partid Summ. J. (“F.’sMot.”) & 2. The plaintiffs argue that Mrs. Parker should be alowed to
pursue her emotiona-distress claims againgt defendant Hyatt.! Seeid. Inits opposition, defendant Hyatt
seeks aclarification of the September 18 Order. Defendant Hyatt contends thet the plaintiffs have
aleged malicious prosecution only againg defendant D.C., and since the plaintiffsS emotional-distress
clamsarise out of the aleged mdicious prosecution, the plaintiffs cannot press emotiond-distress dams
againg defendant Hyatt. See Def.’s Opp'nto Pl.’s Mot. to Amend Partia Summ. J. and Request for
Claification (“Def.’sOpp'n”) at 2-3.

The court notes that the parties are now raising arguments they did not raise in their summeary
judgment filings. Since the issues raised merit consderation and resolution, the court will decide them in
this Memorandum Opinion. For the reasons that follow, the court will grant in part and deny in part both
the plaintiffs motion and defendant Hyatt' s opposition and request for clarification.

[I. BACKGROUND

This case arose from events that transpired on July 6, 1997, when the plaintiffs dined at the Grand
Sam Restaurant at the Grand Hyatt Hotel in Washington, D.C. Upon entering the restaurant, the
plaintiffs sat at atable, and Mr. Parker, a paraplegic, moved from hiswheelchair to achair at the table.
See Hyatt'sMot. for Summ. J. a 1; D.C.’sMot. for Summ. J. a 1; Opp'n to Mot. for Summ. J. at 3.

! Defendant D.C. aso filed an opposition to the plaintiffS motion to
amend partid summary judgment, in which it argued thet the court’s
previous holding that Mrs. Parker’ s emotiond-distress clams cannot
proceed againgt defendant D.C. should also mean these claims cannot
proceed againgt the two police officer defendants, Officers Darnell
Houston and Hector Lugo. See Opp'n of Def. D.C., Houston, and
Lugo. Sincethe officers were acting within the scope of their
employment during the incident, the court agrees with defendants D.C.,
Houston, and Lugo on this point.



Shortly theresfter, the plaintiffs noticed an eyeglass case that a previous restaurant patron had left, either
at the table at which the plaintiffs were seated or at a nearby table. The plaintiffs moved the eyeglass
case, ether closeto Mr. Parker or into the pouch on Mr. Parker’ swheelchair. See Hyatt's Mot. for
Summ. J. a 1; D.C.’sMot. for Summ. J. & 1-2; Opp'nto Mot. for Summ. J. a 3. The plaintiffs
waitress, Ms. Anita Garner, saw the plaintiffs actions and summoned the Assstant Director of Hyatt
Security, Russell Ricade, who approached the plaintiffs. Mr. Ricdde asked if the plaintiffs had the
eyeglass case, and the plaintiffs handed it over. See Hyatt’'s Mot. for Summ. J. at 2-3; D.C.’s Mot. for
Summ. J. a 2; Opp'nto Mot. for Summ. J. at 3-4.

Mr. Parker then became agitated that Mr. Ricade had approached him, and Mr. Ricade and
Mr. Parker exchanged words. Mr. Parker’ s tenor during this exchange isin dispute. Mr. Ricalde then
cdled for additiond security. See Hyatt's Mot. for Summ. J. at 4-5; D.C.’s Mot. for Summ. J. at 2;
Opp'nto Mot. for Summ. J. at 4-5. The plaintiffs and the Hyatt defendants disagree about whether
Hyatt security asked the plaintiffs to leave the restaurant and the plaintiffs refused to comply, or whether
Hyatt security never asked the plaintiffsto leave. Hyatt security then withdrew from the scene, leaving the
plaintiffs a the table, and caled for the Metropolitan Police Department. See Hyatt's Mot. for Summ. J.
a 5-6; D.C.’sMot. for Summ. J. a 2; Opp'nto Mot. for Summ. J. at 5.

Shortly theresfter, officers Darnell Houston and Hector Lugo arrived at the scene. The officers
briefly questioned Mr. Ricade, and then gpproached the plaintiffs table and asked them to leave the
restaurant. The parties differ on what happened next. The plaintiffs sate that Mr. Parker agreed to leave
and told the officers that he needed his wife' s assstance in transferring him back to his whed chair, but
that before she could help him the officers violently grablbed him, put him in a choke-hold, and struck him.
See Opp'nto Mot. for Summ. J. & 5-6. The plaintiffs assert that the officers then dropped him to the
ground and kicked him. See Opp’'nto Mot. for Summ. J. & 6.

In contrast, the Hyait defendants claim that Mr. Parker refused to |eave the premises voluntarily,
s0 the officers attempted to move Mr. Parker to hiswhedlchair. The D.C. defendants claim that Mr.
Parker agreed to leave and asked the officersto help him into hiswhedlchair. See Hyatt's Mot. for
Summ. J. a 6-7; D.C.’sMot. for Summ. J. a 3. According to both defendants, while the police were in



the process of lifting Mr. Parker, he began to violently resst them, which made it impossible to move him
to the whedchair. The D.C. defendants claim that, upon being struck by Mr. Parker, officer Lugo
stepped back, and because officer Houston could not hold Mr. Parker by himself, Mr. Parker was
dropped to the ground accidentaly. The Hyatt defendants claim that, upon violent resistance from Mr.
Parker, the officers placed him back in the dining chair, but that Mr. Parker purposdy did to the ground
and complained of injuries. See Hyatt’s Mot. for Summ. J. at 7-8; D.C.’sMot. for Summ. J. at 3.

At this point someone called for an ambulance, and when it arrived, Mr. Parker was taken to
George Washington Hospita, where he was treated for aleged pain and abrasions. See Hyatt's Mot. for
Summ. J. at 8; Opp'nto Mot. for Summ. J. a 6. After his discharge from the hospital, Mr. Parker was
taken to the police gtation and was charged with unlawful entry and disorderly conduct. Ultimately, Mr.
Parker was not convicted of the charges. According to the plaintiffs, the charges were dismissed, while
the defendants maintain that the proceedings were “no-papered.”? See Hyait's Mot. for Summ. J. at 8;
Opp'nto Mot. for Summ. J. a 8.

On October 15, 1998, the plaintiffs filed their complaint, which they have twice amended. The
second amended complaint contains nine counts, asserting clams for: 1) negligent supervison, against
D.C. and Hyatt; 2) intentiond infliction of emotiona disiress, againgt D.C., Hyait and Mr. Ricdde; 3)
converson, againg Hyatt and Mr. Ricadde; 4) excessive force in violation of 42 U.S.C. § 1983, againgt
Officers Houston and Lugo; 5) fase arrest and imprisonment in violation of 42 U.S.C. § 1983, againgt
Officers Houston and Lugo; 6) malicious prosecution in violation of 42 U.S.C. § 1983, againg Officers
Houston and Lugo; 7) conspiracy inviolation of 42 U.S.C. § 1983, againgt Mr. Ricade and Officers
Houston and Lugo; 8) negligent infliction of emotiond didtress, againg D.C., Hyatt and Mr. Ricdde; and
9) violation of 42 U.S.C. § 1981, againgt Hyatt and Mr. Ricalde. See Second Am. Compl. 1 28-67.

2 In other words, the defendants claim that the prosecutor entered a
nolle prosequi, which amounts to aformal abandonment of the action.
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[11. ANALYSIS
A. Legal Standard

Summary judgment is gppropriate upon a finding thet “there is no genuine issue asto any materid
fact and that the moving party is entitled to ajudgment as a maiter of law.” FeD. R. Civ. P. 56(c). The
ubgtantive law on which a clam rests determines which facts are “materid.” See Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 248 (1986). If afact bears upon an essentia element of the lega claim, then
it ismaterid; otherwise, itisnot. Seeid.; Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). Only
disputes over facts that can establish an dement of the claim, and thus those that might affect its ultimate
resolution, can create a*“ genuine issue’ sufficient to preclude summary judgment. See Anderson, 477
U.S. at 248; Celotex, 477 U.S. at 322.

To preval on amotion for summary judgment, the moving party must establish that there are no
genuine issues of materia fact and that the non-moving party has failed to offer sufficient evidence to
support avdid legd clam. See Anderson, 477 U.S. at 256; Celotex, 477 U.S. a 325. Inruling on the
moation, the court must accept the evidence of the non-moving party as true and must draw al judtifigble
inferences in favor of the non-moving party. See Anderson, 477 U.S. at 255. It isnot sufficient,
however, for the non-moving party to establish “the mere existence of a scintilla of evidence in support of
the [non-moving party’ s pogition . . . ; there must be evidence on which the jury could reasonably find
for the [non-moving party].” 1d. & 252. If the evidencein favor of the non-moving party “is merdly
colorable, or is not sgnificantly probative, summary judgment may be granted.” Id. at 249-50 (internal
citations omitted).

B. Clarification and Amendment of the Court’s September 18, 2000 Order

In the Memorandum Opinion and Order issued September 18, 2000, this court granted in part
and denied in part defendant D.C.’s and defendant Hyatt's motions for summary judgment. In that
decison, the court, among other things, dismissed Mrs. Parker’ sintentiona and negligent infliction of
emotiond-distress claims (counts |1 and V1I1). The court held that because Mrs. Parker had failed to
notify the Digtrict of Columbiaof her cdlaim within six months of the aleged injury, as required under D.C.
Code § 12-309, her emotiona-distress claims were time-barred. See Mem. Op. at 13-14.



The plaintiffs now move to amend the court’s Order. They argue that the portion of the decison
digposing of Mrs. Parker’s emotiond-distress claims “limits itsdlf to adiscusson of Digtrict of Columbia
Code Section 12-309 and various case authorities citing that section.” See Pl.’sMot. at 1-2. Moreover,
the plaintiffs point out that section 12-309 gpplies to clams againg the Didrict of Columbia only and not
to dlams againg private defendants. Seeid. a 2. Therefore, they contend, the court “ should limit the
dismissd of the femae plaintiff’s claims under Counts I and V111 to defendant Didtrict of Columbiaonly.”
Id.

The court agrees with the plaintiffs that D.C. Code § 12-309 does not apply to private-sector
defendants. The text of the statute itself reads, in pertinent part:

[A]n action may not be maintained againg the Didrict of Columbia for
unliqudated damages . . . . unless, within 6 months after the injury or
damage was sustained, the clamant . . . . has given notice in writing to the
Mayor of the Digtrict of Columbiaof the gpproximatetime, place, causeand
circumstances of theinjury or damage.

D.C. Code 8 12-309 (1981). Moreover, nothing in the language of Section 12-309 or in any of the
applicable case law suggests that the section’s notice requirement gppliesto a clam againg a private
defendant such as defendant Hyatt. Accordingly, asthe plaintiffs suggest, Mrs. Parker’s emotional-
distress clams could theoreticaly proceed againgt defendant Hyait. But before determining which of her
two emotiona-distress clams may go forward, the court must first address defendant Hyatt' s request for
clarification of the September 18, 2000 Memorandum Opinion. See Def.’sOpp'n. at 1-3. Aswill be
explained below, the court concludes that only her claim for negligent infliction of emaotiond distress
againgt defendant Hyatt may proceed.

Inits previous Opinion, the court ruled that no statute-of-limitations provision barred the plaintiffs
emotiona-disressclams. See Mem. Op. a 5-10. In arriving at that conclusion, the court recognized
that the emotiond-distress daims are “intertwined” with the plaintiffs claims of excessive force (count V)
and mdicious prosecution (count V1). See Mem. Op. a 8-9. The plaintiffs made this same argument in
their opposition to the motions for summary judgment. See Opp'n to Mot. for Summ. J. at 9-11.

Initsingant opposition, defendant Hyatt argues that the court should dismiss the plaintiffs



emotiond-digtress clams againg it dtogether. Hyatt bases its reasoning on two facts: fire, the plaintiffs
two emoationa-distress claims grow out of the events giving rise to their dlaims of excessive force and
malicious prosecution, and second, the plaintiffs second amended complaint alleges these counts of
excessve force and malicious prosecution againg defendant D.C. only. See Def.’sOpp'n at 2-3. Thus,
Hyatt argues, the plaintiffs emotiond-distress clams arise from events that the plaintiffs themsdves dlege
were caused by defendant D.C. done. See Second Am. Compl. 11 41-45, 49-54.

The court finds defendant Hyatt' s argument persuasive. The court should note, however, that, in
concluding thet the plaintiffs emationa distress daims are “intertwined” with their claims of excessve
force and mdicious prosecution, the court did so for purposes of resolving a statute-of-limitations dispute
between the parties. See Mem. Op. a 5-10. Because the Satute-of-limitations issue is digtinct from the
issue of which of the two emotiona-distress claims applies to which of the two defendantsin this case, the
court will bresk down this Opinion to address clearly which claims may proceed against which
defendants in this complicated matter.®

1. Mr. Parker’s Emotional-Distress Claims Against Defendant District of Columbia

Asthe court noted in its Memorandum Opinion, the parties do not dispute that Mr. Parker timely
satisfied the requirements of D.C. Code 8§ 12-309 with respect to his clams againgt the Didrict of
Columbia. See Mem. Op. a 13. In addition, the complaint clearly dleges clams of intentional and
negligent infliction of emotiond distress, aswell as dams of excessve force and maicious prosecution,
againg defendant D.C. See Second Am. Compl. 111 36, 45, 54, 62. Accordingly, both of Mr. Parker's
emotiona-disiress claims againgt defendant D.C. remain intact.

2. Mrs. Parker’s Emotional-Distress Claims Against Defendant District of Columbia

Asthe court concluded in its Memorandum Opinion, Mrs. Parker failed to timdly satisfy the

3 As noted above, the parties have raised new issues and clarified severa
pointsin their ingtant motions. Thus, to the extent that any of the
following rulings do not conform with the section of the September 18
Memaorandum Opinion and Order dedling with the plaintiffs emotiond-
digtress claims, this Opinion should take precedence over the
September 18 Memorandum Opinion and Order.
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requirements of D.C. Code 8§ 12-309 with respect to her claims againgt the Didtrict of Columbia. See
Mem. Op. a 13-14. Nothing raised in the ingtant motions affect that conclusion. Accordingly, both of
Mrs. Parker’s emotiond-distress claims againgt defendant D.C. remain dismissed.

3. Mr. Parker’s Emotional-Distress Claims Against Defendant Hyatt

In their oppogtion to the defendants motions for summary judgment, the plaintiffs argued that
ther intentional infliction of emationd distress claim is based upon the dleged events that gave rise to
their dlaims of excessve force and malicious prosecution. See Opp’'n to Mot. for Summ. J. at 9-11. As
noted above, however, the second amended complaint aleges clams of excessive force and mdicious
prosecution only againgt defendant D.C. See Second Am. Compl. 145, 54. On the other hand, the
plaintiffs did not argue in their opposition to the motions for summary judgment that their claim of
negligent infliction of emotiona didress arose from the dleged excessve force and maicious
prosecution. Moreover, the second amended complaint’s count V111 does not imply thisline of
reasoning. See Second Am. Compl. 1159-62. Therefore, the court will alow Mr. Parker to proceed on
hisdam of negligent infliction of emotiond distress againgt defendant Hyait, but will dismiss his daim of
intentional infliction of emotiond distress with repect to defendant Hyait.

4. Mrs. Parker’s Emotional-Distress Claims Against Defendant Hyatt

For the same reasons asin Section 3 immediately above, the court will allow Mrs. Parker to
proceed on her claim of negligent infliction of emotiond distress againgt defendant Hyatt, but will dismiss
her daim of intentional infliction of emotional distress with respect to defendant Hyatt.

V. CONCLUS ON

For dl of these reasons, the court grants in part and denies in part both the plaintiffs motion to
amend partia summary judgment and defendant Hyatt’ s opposition and request for darification. An
order directing the partiesin a fashion congstent with this Memorandum Opinion is separately and
contemporaneoudly issued this_ day of November 2000.

Ricardo M. Urbina
United States Didtrict Judge



